


MESSAGE
January 25, 2010

Dear Professional Colleagues,
Namaskaram!

It has always been an endeavoaur of the NIRC of the ICAI, to equip our fellow brethren so as to
enable them to carry out the assigned responsibilities without any hindrance. Therefore, in
organizing as many and on as diverse topics as possible, conference, seminars and similar
programmes are conducted to facilitate continuous professional education and interactive
programmes among the members to share and benefit from diverse experiences and vision.

In the era of globalization, deregulation, increasing complexity of business, maturity of IT systems
and increasing expectations from stake holders, the role of CAs in facilitating these changes have
occupied centre stage attention. Hence there was a growing need to equip members of the
Institute of Chartered Accountants of India to enable them in discharging these onerous duties.

So, the undersigned is strongly in view of that, organising this Sub-Regional Conference at
Amritsar on the subjects viz: Introduction to IFRS and its applicability to SME’s, Preparation and
Analysis of Project Report for Bank Finance, Direct Tax Code and Taxation of Real Estate
Transactions would be an apt one to equip our fellow members with the unique wisdom and
knowledge which would go a long way in not only dealing with various issues with great expertise
but also impart the knowledge to all concerned.

The Guest Speakers have spent their precious time to compile the data. | appreciate and
compliment them for the brilliant effort. | want to personally offer my heartiest gratitude to CA. C. V.
Sajan, CA. Shashish Chandra Gupta, CA. Sunil Arora and CA. Raj Kumar Agarwal for sparing their
precious time and acceding to the request to deliberate and share their views at a very short
notice.

I, on behalf of myself and on behalf of Executive Members of NIRC, place on record our grateful
thanks for the assistance extended by Chairman of Amritsar Branch CA. Gaurav Arora & his entire
Team without their help and cooperation, this Sub Regional Conference could not be held today at
Amritsar.

Warm Regards & Best of Luck.

(CA. Bhagwan Das Gupta)
Chairman, NIRC of ICAI,
Cell ; 9811152662



Preparation of Project Report for
Bank Finance —
Role of a Chartered Accountants

INTRODUCTION

o The project report is an essential building
block for completion of a project.

o The project report must be prepared
carefully and with sufficient details to
ensure approval, appraisal and finally
funding from the financial institution.

o The project report must be accompanied
by executive summary.




POINTS TO BE KEPT IN MIND WHILE
PREPARING PROJECT REPORT

o What is Project Report?
o How to prepare a Project Report?

o What are all points to be covered in the
Project Report?

o Whether any consultant or auditor has to be
contracted to prepare the Project Report?

o How to express to the Bank Manager about
the proposed project for which you require
financial assistance?

POINTS 10 BE COVERED IN THE
PROJECT REPORT

o Techno Feasibility Report

o Introduction

o Executive Summary

o Complete details of all aspect of
project

o Conclusion




TECHNO FEASIBILITY REPORT

o It is a summary of complete project,
that provide information about the
project in a glance.

o It should cover all the major and vital
information of the project.

o It should’'nt cover more than 2 pages.

INTRODUCTION

The part of project constitutes of:
o Preamble

o Brief background of company

o Background of entrepreneurs

o Location details of the project




EXECUTIVE SUMMARY

Executive summary is a important and
necessary part of a project report. It
includes all the details which will become
part of a detailed project report but in
summary form. It covers:

o Location

o Proposed capacity

o Product mix

o Technological arrangement
o Layout of Factory / plant

EXECUTIVE SUMMARY. ..

o Raw material requirement, storage and
handling

o Present and Future demand of end product
o Plant and Machinery

o Pollution Control equipments

o Power and water supply

o Capital Costing

o Other subsidiary requirements and ancillary
facilities




ENTERPRENUVER DETAILS

0 Qualification

o Work experience in detail

PRODUCT MIX

Complete details of

o End product
o Proposed production

are to be given.




TECHNOLOGICAL CONSIDERATIONS

o Technology used in domestic and
international market to produce the end
product

a Merits and demerits of various
technology used

o Technology proposed to be used in our
project and reason for the same

o Details of complete process cycle with
process chart

SITE DESCRIPTION

o Site Details
o Location
o Metrological datas
o Connectivity through road, train, air etc.

o Proximity of raw material sources and other
vital facilities

a Reason to chosen the site.




PLANT LAYOUT

o The part of the project report will
include the complete layout, structure
and various facilities to cater with the
production.

o The part must cover the layout map.

RAW MATERIAL

o Name and chemical configuration, if any
o Physical Requirements

o Chemical Requirements

o Availability in the market




RECEIPT, STORAGE L HANDLING OF
RAW MATERIAL

o Handling system
0 Feed system
o Storage arrangements
o At godowns
o At plant
o Transportation arrangments

APPLICATION OF END PRODUCT

o Whether will be used in own plant
o Target market

o Domestic

o Export
o Industry details, where it is used




ENVIRONMENTAL ASPECTS

o Whether all environmental clearance
certificates required for the specific
industry has been taken and details of
the same.

o Arrangements to avoid pollution from the
government specified limits.

WATER, POWER, AND AUVXILLARY
SERVICES

o Requirement

o Arrangement through government or
private sources

o Alternative arrangements




QUﬂL[ TY CONTROL
o Sampling

o Laboratory setup

SUPPLEMENTARY FACILITIES

0 Repairs and Maintenance facilities

o Ventilation and air conditioning system
o Instrumentation & telecommunication
o Automation and Computer Control

o Safety and fire protection arrangement
o Hydrant System




MARKET ARRANGEMNTIS

This part of project report covers complete
market analysis of your end product.

oin present
oin future

It also covers the marketing strategy
customer is going to adopt in future, to sell
its products.

POLLUTION CONTROL

o Arrangements to avoid
o Air Pollution
o Water Pollution
o Noise Pollution

o Arrangements for effluent disposal




MANPOWER, PALNNING

o Category wise break up needs to be
given:
o Senior Management
a Technical staff
o Marketing Staff
o Maintenance Staff
o Production staff
o Quality Control Staff

MANPOWER, PALNNING. ..

o Estimated requirement
o Cost Involved
o Training arrangement

o Employee welfare arrangements




CONSTRUCTION PLANNING

Month wise target is to be given for
o Each construction phase

o Erection of plant and machinery

o Commencement of commercial production

CAPITAL COST

Estimated cost is to be given for each capital
expenditure planned up.

olLand
nCost of land
nCost of site development
o Building
aconstruction cost
olnternal designing cost
o Plant and Machinery
nCost of purchase
oErection and Commissioning charges




CAPITAL COST...

o Other cost
oFurniture and Fixtures
nOffice Equipments
aoVehicles and Mobile equipments
oTechnical Know how
oPreoperative expenditure
olnterest during construction
oMargin for contingencies, etc.

MEANS OF FINANCE

o Equity Contribution
o Existing
o Proposed

o Borrowed Funds
o Existing
o Proposed




FINANCIAL APPRAISAL

o Need to provide 8 years’
o Capacity Utilisation
o Balance Sheet
o Profit and Loss Account
o Cash Flow Statement

o Break Even Point (BEP that means no
profit no loss)

FINANCIAL APPRAISAL...

o Calculation of Internal Rate of Return
(IRR) on the basis of projected
profitability

o Calculation of Debt Service Coverage
Ratio (DSCR)

o Details of assumptions made to prepare
projected financials

o Sensitivity Analysis — It is done to check
the profitability if any projected targets
not achieved.




LIST OF DOCUMENIS NEED TO BE
SUBMITTED WITH PROJECT REPORT

Prescribe application form in Duplicate

o Project Report in Duplicate

o List of total movable and immovable Assets of the
promoters.

o Income Tax and Wealth Tax details of last three years,
with copies of Assessment / Return if applicable.

o Provisional Registration Certificate from the concerned
District Industries Centre.

o Memorandum of Articles of Association and Certificate

of in corporation (in case of Company).

o Certified copy of Registration Certificate issued by the
Registrar of firms ( if partnership concern) if forms ‘A’
and 'C'.

O

LIST OF DOCUMENTS NEED TO BE
SUBMITTED WITH PROJECT REPORT. ..

o Registration with the Tourism Department, and the
licence for eating house in case of Hotel Industry.

o Permission/licence from Competent Authority (in case of
Textile, Drugs, Foods etc.).

o Certified copy of sale deed in respect of land. (The land
should be in the name of sole proprietor / partner /
company whichever applicable

OR

o Rent agreement in case of rented premises.

o Three quotation in respect of each item of plant and
machinery and raw material, proposed to be purchased.




LIST OF DOCUMENTS NEED TO BE
SUBMITTED WITH PROJECT REPORT. ..

o Details of power requirement and tie-up with State
Electricity Board.

o Copy of instructions to your Bankers to give full
information about the concern on request to State
Financial Corporation.

o Permission from Water Pollution Control Board.

o Approved Building plan from Competent Authority with
cost estimates

SOME IMPORTANT FORMULAS

Working Capital
= Current assets — Current Liabilities

Current Assets are Accounts Receivables,
inventory and cash bank balances

Current Liabilities are Account payables




SOME IMPORTANT FORMULAS

Internal Rate of Return (IRR)

It is an annualised rate of return that can be
earned on invested capital.

IRR is calculated on the basis of
Discounted Cash Flow Method

SOME IMPORTANT FORMULAS

Debt Service Coverage Ratio (DSCR)

= (Profit before Tax + Interest)/ (Principal
repayment + interest)

As a standard it should be two.




SOME IMPORTANT FORMULAS

Debt Equity Ratio
= Debt / Equity

As a standard it should be between 1 to 2.

ROLE OF A CHARTERED
ACCOUNTANT

m A Chartered Accountant is valuable
coordinator between entrepreneur and
bank, in case of syndication of funds.

m Chartered Accountants are having sound
knowledge about preparation of financials.

m Bank needs actual, provisional and
projected financials and also the basic
ratios to decide about funding, the same
can be easily prepared with the help of a
Chartered Accountant.




ROLE OF A CHARTERED
ACCOUNTANT. ..

m Chartered Accountants are capable to
prepare feasibility report in case of green -
field project.

m Chartered Accountants by virtue of their
rigorous experience and high amount of
patience can be able to prepare
= Project Report
m CMA (Credit Monitoring Analysis) data
m Feasibility Report
» Credit Appraisal Memo (CAM)

ROLE OF A CHARTERED
ACCOUNTANT. ..

m By virtue of their experience Chartered
Accountant can easily convince to banker
about feasibility of project as well as
communicate the correct funding
requirements, whether it is Term Loan (TL) ,
Cash Credit (CC), Bank Guarantee (BG),
letter of Credit (LC) or any other facility.

TYPES OF FUNDING AVAILABLE IN
THE MARKET

» Trade Finance

m Factoring — Debtors Funding

m Channel Finance — Creditors funding
m Export Finance

» Working Capital Finance
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Presentation on

Appraisal of Project Report
Bank’ s Perspective

Appraisal?

A structured analytical tool to take a credit decision
The basic premises of an appraisal are to assess/
analyze:

m The Promoters.

m Viability of the business — Macro & Micro
Environment of the Business.

m Business financials
m Various Risk & its mitigation.
m Permission & Approvals from Regulatory Bodies.




Promoter evaluation

m Track record of promoters
- Net worth/Availability of funds
m Management
- Experience of Management
- Ownership Pattern
m Check RBI Defaulters List
m Check CIBIL Records

Viability of the Business

SWOT Analysis

Strengths & Weaknesses — Internal
Opportunities & Threats - External




Strengths
(Areas to Look for)

Competent Management
Distinctive competitive edge
in terms of cost, product
differentiation, R&D, skills
etc

Good Brand Image — Strong
& growing customer base.
Industrial relations — low
attrition rate.

Sufficient Financial
Resources.

Weaknesses
(Areas to Look for)

m Lack of Management Depth/
Talent

m Deteriorating competitive
position

m Newcomer with unproven
track record.

m Short on Financial Resources

m Technology Obsolescence.

Opportunities
(Areas to Look for)

Industrial Scenario
Faster market growth

Enter new market/ customer
segments.

Expand product line/ Move
up in the value chain to meet
the growing aspirations of
customers

Vertical Integration.

Threats
(Areas to Look for)

m Growing competitive
pressures.

Growing bargaining power of
customers/ suppliers

Changing buyers needs/
tastes — Rising sale of
substitute products

Adverse Govt Policies.

Vulnerability to recession/
business cycle.




Business Financials
What are we looking at?

Manufacturing efficiency

Operating efficiency

Is the unit turning over the assets efficiently.
Cash Flow pattern.

Liquidity to meet day to day operations
What is the quality of current assets

Can the unit sustain in difficult times

Can it service our interest and repayments

Key Financial Ratios

Growth in sales - It shows prosperity

RM Content in sales — It indicates cost efficacy
Gross profit/sales  — It indicates mfg. efficacy
PBDIT/sales — It indicates operating efficacy
Cash accruals/Sales — Ultimate earnings

Current ratio — Will it meet commitments
TOL/TNW — Resilience in difficult times
Sales/TTA — Asset turn around capacity

ROCE — Overall efficacy




Assessment of Right Quantum &
Type of Debt

Broadly Debt is required by the Corporates for —

m Capital Investment (Project Finance)

m Working Capital

Forms of Advances

m Fund Based Facilities
Term Loans
Cash Credit
Bills Discounted/ Purchased
Demand Loans, Overdraft etc

m Non Fund Based Facilities
Letter of Credit (Domestic/ Foreign)
Guarantee

Deferred Payment Guarantee/ Co- Acceptance of Bills




Project Financing

A funding structure that relies on future cash flows
from a specific development as the primary source
of repayment with that development’s assets,
rights and interests legally held as collateral
security. The Key Areas are -

m Management Analysis

m Market & Demand Analysis

m Technical Analysis

m Financial Analysis

Project Financials
Focus Areas

m Capital Structure
a) Desired Debt/Equity Ratio < 2:1
b) Min. Promoter Contribution at 20-25%

m Fixed Asset Coverage Ratio
(Fixed Assets (WDV)/Term Liabilities)
Fixed Asset Coverage >1.25 is preferred.

m Debt Service Coverage Ratio (DSCR)
EBIDA/(Interest + Principal Amount)
Desired DSCR is >1.50




Project Financials
Focus Areas

m Break Even Point

Lower the level, the better it is for the project.

m Sensitivity Analysis
Impact study on the cash flows due to adverse
changes in the ‘Cost’ or the ‘Sales’ side.

m Repayment Period

Normally repayment term of 7 years is preferred.

Working Capital Financing

What we look for?

Focus on

m Volumes/ Sales growth
m Operating efficiency

m Liquidity

m Gearing

m Quality of current assets.

m Efficiency in asset turn over.




Methods of WC Assessment

m As per Nayak committee (Turnover Method)
m Working Capital Gap Method
m Cash flow method

Turnover Method

For Working Capital Limits up to Rs. 5.00 Crore

1. Annual turnover as projected by borrower.

2. Turnover as accepted by Bank.

3. Working Capital requirements [25% of sales i.e. item
2].

4. Minimum margin required [5% of sales i.e. item 2].

5. Actual margin available (Net Working Capital).

6. Maximum permissible Bank Finance is lower of the
(item 3 —item 4) and (item 3 — item 5).




Working Capital Gap Method

15t Method of 20d Method of
Lending Lending (MPBF)
CA 1000 1000
CL excl Bank 400 400
WC Gap 600 600
Min. Stipulated 150 250
NWC (25% of WC Gap) |(25% of CA)
Bank Finance 450 350

Cash-flow Method

months

m Prepare a cash flow statement for the next 12

m Arrive at the maximum requirement.
m Obtain documents for the max. amount.
m Operation based on monthly requirements.

m Monitoring at periodical intervals.

Challenges Faced by Risk and Providers of

Capital

Risk Head

Description

Promoter Risk

Capability to implement projects
Ability to Infuse Capital

Market Risk

Demand Risk Tariff Risk

Financing Risk

Financial Closure Risk

Equity Infusion Risk

Construction Risk

Capability to construct
Technology Used, Equipment Quality

Land Acquisition Risk, Environmental Risks

Fuel Supply Risk

Availability of Requisite quantity and Quality of Fuel at
Budgeted Cost

Regulatory Risk

Risk of not getting approvals

Policy Risk

Risk of Change in Policy

Operations and
Maintenance Risk

Risk of unsatisfactory O & M,
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Taxability of Real Estate
development transactions

Sunil Arora
M.Com, F.C.A.

Developers of Real
Estates

m Transactions take place over years.
— Pre-launch
— Booking of apartment
— Buyer’s agreement
— Handing over of possession
— Sale deed

= When income to be recognised in the
hands of the developer ?




Taxability of real estate
developers

m How the profits to be computed,
whether:

— Project completion method
— % completion method

m Point of time when revenue to be
recognised

Taxability of income

m Two options:
— Project completion method
— % completion method from year to year

m Held: Income assessable on yearly basis
Sri Sukhdeodas Jalan v. CIT 26 ITR 617 (Patna)
Tirath Ram Ahuja Pvt Ltd v. CIT 186 ITR 428 (SC)

CIT v. NM Associates 256 ITR 141 (Mad)

m Cases pertain to contractors & not
developers




Real Estate Sales

m Point of time when all significant risks
and rewards of ownership can be
considered as transferred.

— Transfer of legal title to the buyer

— Giving possession to the buyer under an
agreement for sale.

— Buyer’s agreement at initial stages of
construction?

Agreement

m Agreement to sell may have the effect of
transferring all risks & rewards of ownership to the
buyer inspite of:

— Legal title not transferred
— Possession not given to the buyer.

m Agreement is legally enforceable

m Significant risk transferred
— Price risk considered to be significant risk

m Buyer has legal right to sell
— without any condition or
— such conditions which do not materially effect his right




Sellers obligations

m No substantial acts to complete under
the contract
m Obligation to perform substantial acts;

— Revenue to be recognised on
proportionate basis

— % completion method to be adopted

— AS-7; Constructions Contracts to be
followed

Recognition of Revenue &
Expenses

If outcome of contract can be reliably estimated

Revenue & Costs pertaining to the contract
should be recognized by the 2% completion
method

Implication
Total Revenue -
Total Costs -
Profit ?
Based on % of work completed
Revenue, Cost, Profits, etc.
up to the reporting date to be treated in F.S.




Issues

1)  What is a reliable estimate of outcome of
transaction ?

2  Revenue from contract how ascertained
3) How to ascertain cost of the contract ?
@ % of work completed

5)  How to deal with expected losses ?

(6) If reliable estimates not possible ?

Stages of completion

m Procurement of land
m Obtaining necessary approvals

m Preparation of necessary lay outs and other
drawings

Land development

Construction of the basic structure
Carrying out finishing of the structure
Providing basic and other amenities




Collaborations

m Old residential house:
— Builder reconstructs
— Pays a certain amount
— Retains few flats

m Land development:
— Sale proceeds to be shared
— Sharing of plots/ covered area, etc

— Subsequently owner’s share also taken over and
sold by the developer

Collaborations

m Taxation in the hands of the developer
Assessable as business income being
adventure in the nature of trade
PM Mohd Meerakhan v. CIT 73 ITR 735 (5C)
m Taxation in the hands of the person
providing land, whether:
— Business income
— Capital gains




Two alternatives

m Business income:
— Section 28 to 44
— Revenue recognition, etc
m Capital gains:
— Section 45 to 55A
— Lower rate of tax u/s 112
— Assessee entitled to various exemption

Business

Section 2(13)

m Business includes any trade, commerce or any adventure or
concerning the nature of trade, commerce or manufacture;

m The word Business is one of wide import and it means an
activity carried on continuously and systematically by a
person by the application of his labour or skill with a view to
earning an income. Barendera Prasad v. I.T. Officer AIR 1981
SC 1047,1953.

= The concept business must potulate continuity of
transactions. A single transaction of storage for sale does not
constitute a business.

R.P.Gupta v. State of Orissa AIR 1967 Ori 29,30




Capital Asset

Capital asset means property of any kind held by an
assessee,whether or not connected with his
business or profession, but does not include-

= Any stock in trade, consumable stores or raw
materials held for the purposes of his business or
profession;

m Personal effects, that is to say, movable property
including wearing apparel and furniture, but
excluding jewellery held for personal use by the
assessee or any member of his family dependent
on him.

Circular No.4/ 2007

m Associated Industrial Development Company 82 ITR 586 (SC)

Whether a particular holding of shares is by way of
investment or forms part of the stock-in-trade is a matter
which is within the knowledge of the assessee who holds the
shares and it should, in normal circumstances, be in a position
to produce evidence from its records as to whether it has
maintained any distinction between those shares which are its
stock-in-trade and those which are held by way of investment.

m H.Holck Larsen 160 ITR 67 (SC)

Transactions in shares whether investment or trading is a
mixed question of law & fact

m Fidelity Northstar Fund and Others
288 ITR 641 (AAR)




Authority for Advanced
Rulings

m Fidelity Northstar Fund and Others
288 ITR 641 (AAR)

m 3 principles:
— How shares valued/ held in the books

— Magnitude, etc; finding ratio between
purchase & sales & holding

— Intention to derive income by way of
dividends

Supreme Court

m G.Venkataswamy Naidu & Co v. CIT
(1959) 35 ITR 594 (SC)

Criteria to ascertain nature of income:

Purchase/Sale allied to or incidental to his usual trade.
Nature & quantity of purchase and sales

Repetition of the transaction

Test of intention;-only for resale

-no intentions for holding the property for
himself or enjoying or

using it.
m Total effect of all the relevant factors & circumstances




Judicial precedents

m Raja Bahadur Visheshwara Singh v. CIT (1961) 41
ITR 685 (SC)

m Raja Bahadur Kamakhya Narian Singh v. CIT (1970)
77 ITR 253 (SC)

m Dalhousie Investment Trust Co. Ltd v. CIT (1968)
68 ITR 486 (SC)

m CIT v. H.Holck Larsen (1986) 160 ITR 67 (SC)
m CIT v. Sugar Dealers (1975) 100 ITR 424 (All.)

Draft Instructions dt
16/5/2006

m  Whether the purchase and sale of securities was allied to his
usual trade or business/was incidental to it or was an
occasional independent activity.

m  Whether the purchase is solely with the intention of resale at
a profit or for long term appreciation and/or for earning
dividends and interest.

m  Whether scale of activity is substantial.

= Whether transactions were entered into continuously and
regularly during the assessment year.

m  Whether purchases are made out of own funds or borrowings.

m The stated objects in the Memorandum and Articles of
Association in the case of a corporate assessee.

m Typical holding period for securities bought and sold.




Draft Instructions dt
16/5/2006

Ratio of sales to purchases and holding.

= The time devoted to the activity and the extent to which it is
the means of livelihood.

m The characterization of securities in the books of account and
in the balance sheet as stock in trade or investments.

m  Whether the securities purchased or sold are listed or
unlisted.

m  Whether investment is in sister/related concerns or
independent companies.

m  Whether transaction is by promoters of the company.
Total number of stocks dealt in.

= Whether money has been paid or received or whether these
are only book entries.

Principle of Consistency

m Janak S. Rangamala v. ACIT

(2007) 11 SOT 627 (Mum)

Magnitude of transactions alone not relevant
Determination on the basis of books of accounts
Intention to be the decisive factor

Unless material change; principle of consistency to be
applied

m Tribunal cannot give different decisions for different
years

Arihant Builders & Developers 277 ITR 239 (MP)

m Revenue did not challenge decisions in earlier years
CIT v. Vikas Chemicals (India) 196 CTR 12 (P&H)




Final outcome

m Intention and the treatment in accounts
are two important factors for determining
the nature of income

m Principle of consistency

m No single criterion is decisive, total effect
of the facts and circumstances of each
case to be considered to determine the
nature of income.

Whether business or
capital gains

m Depending upon facts & circumstances of
the case

m Assessable as business income being
aaventure in the nature of trade

PM Mohd Meerakhan v. CIT 73 ITR 735 (5C)

m Land divided into plots and sold thereafter
CIT v. Kasturi Estates Pvt Ltd 62 ITR 578 (Mad)
CIT v. Mim Mahalingam Chettiar 107 ITR 236 (Mad)




Capital gains

m Year of taxability?

m Full value of consideration received on
transfer of capital asset?

Year of taxability

Section 45

m Any profits or gains arising from the transfer
of a capital asset effected in the previous
year shall.................. be chargeable to
income tax under the head ‘Capital gains’
and shall be deemed to be the income of
the previous year in which the transfer took
place




Transfer

Section 2 (47)
m  Transfer in relation to a capital asset, includes:

(i) The sale, exchange or relinquishment of the
asset; or

(i) The extinguishment of any rights therein; or

1) N
1Y) N

(v) any transaction involving the allowing of the
possession of any immovable property to be
taken or retained in part performance of a
contract of the nature referred to in section
53A of the Transfer of Property Act, 1882 (4 of
1882); or

Collaboration agreements

m Possession;
— Whether in part performance of agreement to sell, or
— Only for carrying out construction

m Point of time when right to transfer devolves on the
builder

m Whether any extinguishment of any rights in the
property is taking place on entering into the MOU /
collaboration agreement

m Year of taxability in the case of collaboration
agreement?
Vemanna Reddy (HUF) v. ITO (2008) 114 TTJ 246 (ITAT-Bang)




Mode of Computation

of Capital Gains
Section 48

Full value of the consideration
received or accruing as a result of
transfer of capital asset less.

(i) expenditure incurred wholly &
exclusively in connection with
such transfer.

(i) the cost of acquisition of the
asset & the cost of improvement
there to.

Consideration

m Immediate
m Deffered
m Not in existence

A transfer of property may take place

not only /n praesenti but also in future,

but the property must be in existence.
CIT v. Atam Prakash & Sons 12 DTR (Del) 1
Provat Kumar Mitter v. CIT 41 ITR 624 (5C)




Consideration in kind

m Full value of consideration:
— FMV of the asset
— Cost of the asset

= How the FMV of asset to be
computed?

m How the cost to be ascertained?

Full value of
consideration

m The charging section and the computation
provisions together constitute an integrated
code. When there is a case to which the
computation provisions cannot apply at all,
it is evident that such a case was not
intended to fall within the charging section.

CIT v. BC Srinivasa Setty 128 ITR 294 (5C)




Collaboration agreement

m Whether repurchase of a part of the
property sold will entitle assessee to
claim benefit u/s 54

m Held, yes

m C/T v. Phiroze H. Patel (1994) 205 ITR 377
(Bom)

Understatement of
consideration

m What is the recourse available with the
AO ?

m Can AO refer to the Valuation Officer
for ascertaining FMV of the transferred
capital asset ?

m What are the consequences if the

Valuation Officer arrives at a value
higher than the stated consideration ?




Reference to Valuation
Officer

m Section 55A of the Income tax Act, 1961

m Specific powers to the AO for referring to the
Valuation Officer if in the opinion of AO the value of
the capital asset as claimed by the assessee is less
than the FMV of the asset.

m Reference only for the purpose of ascertaining FMV
for the purpose of Chapter 1V of the Act

m Applicable in the case of seller of a capital asset

= Not just immovable property but all capital assets

Understatement of
consideration

m Whether valuation report is an
evidence sufficient for making
addition?

m Whether addition on the basis of
valuation report can be made in the
hands of buyer or seller ?




Understatement of
consideration

m Section 52(2):
FMV of the asset transferred exceeds the stated

consideration by 15% than FMV be taken as the full
value of consideration for the transfer.

= K.P. Verghese V. ITO.(1981) 131 ITR 597 (SC)

Onus on the revenue to show that the FMV of the
asset exceeds the stated consideration but also
that the consideration had been understated and
the assessee had actually received more than what
was declared by him.

m Section 52 deleted from the statute by The Finance
Act,1987

Consequences

K.P. Verghese v. ITO (1981) 131 ITR 597 (SC)

CIT v. George Handerson & Co. Ltd (1967) 66
ITR 622 (SC)

CIT v. Gillander Arbuthnot & Co ( 1973) 87 ITR
407 (SC)

CIT v. Rakesh Kumar, SLP (civil) No. 3330 /
1982 (1988) 171 ITR (ST) 47 (SC)




Understatement of
consideration

m Expert valuer confirming the valuation as
per the sale deed

m Valuation officer of the department arrived
at a higher value

m Lordships Sabyasachi Mukherji and
S.Ranganathan JJ. Dismissed departments
special leave petition against the orders of
the Delhi High Court holding that no
understatement of value was proved

CIT v. Rakesh Kumar 171 ITR (ST) 47 (5C)

ACIT v. Shakti Bldrs (2005) 93 ITD269(ITAT-DEL)

Understatement of
consideration

m AO can substitute actual sale
consideration in place of stated
consideration, if there is evidence to
show that the assessee had indeed
received higher amount

Inderpal Singh Ahuja v. CIT (2006) 103 ITD 271
(ITAT-Asr)




Section 55A

m Fair market value of the property
cannot be substituted in place of the
full value of consideration u/s 48

CIT v. Smt Nilofer 1. Singh 309 ITR 233 (Del)
Dev Kumar Jain v. 1TO 309 ITR 240 (Del)

Understatement by the
buyer

m Reference in the case of property purchased
or constructed, etc
m Addition by the AO u/s 69, 69B, 69A of the
Act which fall in Chapter VI which is outside
the purview of section 55A
Amiya Bala Paul 262 ITR 407 (S5C)

m Section 142A introduced by The Finance
(No. 2) Act, 2004 w.r.e.f. 15-11-1972




Section 142A

m Introduced by The Finance (No. 2) Act, 2004 but made
effective from 15-11-1972
m To estimate the value of any investment referred to in section
69, 69B or 69A of the Act:
— Unexplained investment
— Amount of investment, etc not fully disclosed in books of account
— Unexplained money, etc

m Applicable in the case of purchase or construction of property
m Restricted to issues referred to in section 69, 69B & 69A

Consequences of higher
valuation by DVO

Section 142A(3)

On receipt of the report from the
Valuation Officer, the Assessing Officer
may, after giving the assessee an
opportunity of being heard, take into
account such report in making such
assessment or reassessment




Section 142A

m Addition made only on the basis of higher value
arrived by the DVO

m Section 69B invoked by the AO merely on the basis
of assumptions & presumptions without bringing
any material on record

= Onus of showing unexplained investment in the
hands of assessee remained undischarged

= Addition deleted
ITO v. Smt Suman Kapoor ITA No. 2193 (Del) 2009
Ashok Soni v. ITO 102 TTJ 964 (ITAT- Del)
Gaylord Builders v. ITO (ITAT-DEL)

Section 142A

m Reference only for the purpose of making
assessment or reassessment

m There is a difference between making a
reassessment and opening for reassessment
m Reassessment invalid

ITO v. Vijeta Educ. Society 118 ITD 382 (ITAT-Lko)
Manjusha Estate Pvt Ltd v. ITO 314 ITR 263 (Guj)




FMV ascertained by DVO

m No addition can be made only on the basis
of FMV of the asset acquired but

m Addition can be made u/s 69B in case
inference can be drawn on the basis of
material on record that the assessee has
invested more amount

m Addition to the stated consideration made
u/s 69B held to be valid & the finding of
ITAT regarding value of the property upheld
being a finding of fact

Smt Amar Kumari Surana v. CIT (1996) 89 Taxman 544

(Raj)

Valuation for Stamp Duty

m Actual consideration < Value for Stamp Duty

m Actual consideration that passed between
the parties is a question of fact to be
determined in each case having regard to
the facts & circumstances of the case.
Dinesh Kr Mittal v. ITO (1992) 193 ITR 770 (All)

m Section 50C introduced by The Finance Act,
2002 w.e.f. 1-4-2003




Section 50C

m Value for the purpose of stamp duty,
deemed to be the full value of the
consideration from transfer of the capital
asset for calculating capital gains

m Applicable in the case of seller of a capital
asset being land &/or building.

m In case the value is disputed before the AO
and the stamp duty valuation has not been
disputed; the AO may refer to a Valuation
Officer for ascertaining FMV

Consequences of higher
valuation by DVO

Section 50C

m Consequences in case value arrived at by
the Valuation Officer is:
— less the than stamp duty valuation
— more than the stamp duty valuation




Issues in section 50C

m Section 50C applicable only to the seller but 142A
may be invoked to make addition in the hands of
the buyers. Section 56(2)(vii) introduced by the
Finance Act, 2009 w.e.f. 01/10/09 to tax the
difference in the hands of the buyer

= Not applicable in the case of trading assets
Inderlok Hotels Pvt Ltd v. ITO 122 TTJ 145 (Mum)

m In case the stamp duty valuation is disputed before
the concerned authority; Section 155(15)

Issues in section 50C

m Whether difference can be reflected as
additional funds in the hands of the
seller?

m Can the seller avail exemption u/s 54/
54EC by investing additional amount?

m Effect of exemption u/s 54F?




Section 50C /7 56(2)(vii)

m Section 50C is constitutionally valid.
K.R. Palanisamy v. UOI decided on 5/8/2008 (Mad)

m Provision yet to be tested in the light of
decision in the case of K.P. Verghese V.
ITO.(1981) 131 ITR 597 (SC).

m Valuation report of the DVO to be
reconsidered in the light of objections by
the assessee.

Ravi Kant v. ITO (ITA No. 3671 of 2006) dt 13/7/07
(Delhi)

Section 56(2)(vii)

m Introduced by the Finance Act, 2009 w.e.f.
01/10/09

m Applicable only to individual or a HUF
m Receives any immovable property:

— Without consideration

— Consideration which is less than the stamp duty
value of the property

m Difference upto Rs50,000 to be ignored




Section 56(2)(vii)

m Property acquired as a trading asset?

m Exemption in case received from
relative, etc

Reference to DVO

m 55A : For assessment of capital gains

m 142A : For ascertaining value of any
investment referred to in section 69, 69B or 69A

= 50C : In case stamp duty valuation is more

than the stated consideration & the assessee does
not accept the same for assessment of capital
gains.

m 56(2)(vii) : In case of acquisition of any immovable
property for consideration which is less than the
stamp duty valuation of the said property




Conclusion

m AO can refer such cases to Valuation Officer
m FMV determined by the DVO/ Stamp duty value
may result in addition:
— u/s 69B in the hands of the buyer
— u/s 50C in the hands of the seller
— u/s 56(2)(vii) in the hands of the recipient of the property
m Decision of ITAT in this regard may be very crucial
because the value of the asset is a finding of fact
m Case of the assessee needs to be properly built and
argued

Profit on sale of property
used for Residence
Section 54

Basic Conditions
- Individual or HUF
- Transfer of long term capital asset
- buildings or lands appurtenant thereto
- Residential house
- The income of which is chargeable under the head “incom
from house property”
Compliance for exemption
- Purchase a residential house
- one year before
- two year after
the date of transfer
- constructed a residential house
- with in period of 3 year
after the date of transfer
- _Restriction on transfer of new asset




Exemption U/s 54

Capital Gains > Cost of the new
residential house

- diff liable to tax u/s 45.

Capital Gains < Cost of the new
residential house
- No taxability u/s 45.

New Asset

- Not to be transferred with in a period of 3 years
of its purchase or construction as the case may
be

In case transferred:
Gain to be short term capital gain

Cost of acquisition depends upon extent of
exemption availed at the time of its acquisition

- if fully exhausted - Nil
- Otherwise - Balance




Profit on sale of capital asset other than

residential house
Section 54F

Basic Conditions
- Individual or HUF
- Transfer of long term capital asset
Other than residential house
Compliance for exemption
- Purchase a residential house
- one year before or
- two year after
the date of transfer or
- constructed a residential house
- with in period of 3 year
after the date of transfer
- Eligibility as well as other conditions to be fulfilled

Conditions for section 54F

m Assessee should not own more than one residential
house other than the new asset on the date of
transfer of the original asset

= Should not purchase/ construct any other
residential house within two years / three years
respectively of the transfer of the original asset

m Restriction only for RH where income chargeable
under the head “Income from house property”

m New asset not to be transferred before three years
from the date of its purchase/ construction, in case
transferred LTCG exempted earlier to be taxed in
the year of sale




Exemption U/s 54F

Net consideration > Cost of the new
residential house
- Proportionate diff liable to tax u/s 45.

Net consideration < Cost of the new

~
residential house
- No taxability u/s 45.

Diff between 54 & 54F

m Transfer of residential house ; any other capital
asset

m Restriction on ownership of one residential house at
the time of transfer u/s 54F

m Net sale consideration to be invested for exemption
u/s 54F

m Restriction on purchase within 2yrs / construction
within 3yrs of any other residential house u/s 54F

= In case sale of new asset within 3 yrs:
— Section 54: Cost of acquisition of the asset to be adjusted
with the amount of exemption availed

— Section 54F: LTCG taxable in the year of sale of the new
asset




Cost of plot

m Whether cost of plot for the purpose
of construction of residential house is
considered for benefit u/s 54/ 54F ?

m Cost of land is the integral part of the
cost of residential house

m Circular No. 667 dt 18/10/1993

Issues in section 54/ 54F

m Benefit restricted for either purchase
or construction of a residential house
or both can be considered jointly ?

m Benefit available for both jointly
m BB Sarkar v. CIT 132 ITR 150 (cal)




Purchase of more than
one house

m Whether benefit u/s 54 is available for
purchase of more than one house ?

m Section 54/54F : *“a residential
house”

m Whether “a” here denotes “one”

Purchase of more than
one house

m Benefit restricted to only one house
KC Kaushik v. ITO (1990) 185 ITR 499 (Bom) not
applicable being not on this issue

m 5 residential flats in the same complex allowed:

KG vyasv. ITO 16 ITD 195 ( ITAT- Mum)

m The controversy and the judicial precedents above
was on section as it stood before amendment by
The Finance Act, 1982 where benefit was restricted
to “a house property for the purpose of his own
residence”




Purchase of more than
one house

m The General Clauses Act, 1897:

Section 13(2): “words in the singular shall include
the plural, and vice versa”

m The article “a” is not necessarily a singular term. It
is often used in the sense of any, and when so used
it may be applied to more than one individual
object- National Union Bank v. Copeland 4NE 794

Purchase of more than
one house

m Held allowed only for one flat, Gulshanbanoo
R. Mukhi v. JCIT (2002) 83 ITD 649 (ITAT- Mum)
m Held: Not allowable except in the case of

adjacent & contiguous flats, 17O v. Mrs Sushila
M. Jhaveri 107 ITD 327 (ITAT- Mum. SB)




Adjacent flats

m Several self occupied dwelling units which were
contiguous and situated in the same compound and
with in the common boundary having unity of
structure should be regarded as one residential
house

Shiv Narain Choudhary v. CWT 108 ITR 104 (All)

m 7Wwo adjacent flats, Held allowable,
D. Anand Basappa v. ITO 309 ITR 329 (Karnatka)

Land & building

m Land purchased in 1991

m Residential house constructed thereon in
1995

m Sold in 1996

m Whether gain is short term or long term
CIT v. lakshmi b Menon (2003) 184 CTR 52 (Ker)
Capital gains to be determined seperately




Execution of sale deed

m Payment made but sale deed could not be
executed with in 2yrs; whether assessee is
entitled to benefit u/s 54 ?

m Legal transfer not mandatory, payment of
consideration coupled with taking over of

possession is more important
CIT v. Dr Laxmichand (1995) 211 ITR 804 (Bom)
CIT v. Shahzada Begqum (1988) 175 ITR 397(AP)

New house in wife’s name

Capital gains from sale of residential house
property in the name of husband

New residential house purchased in the
name of wife

Exemption u/s 54 allowable
CIT v. V.Natrajan (2006) 287 ITR 271 (Mad)
New house in the name of adopted son

Exemption u/s 54F not to be allowed
Prakash v. ITO 173 Taxman 311 (Mum)




Section 54F

m Pre condition that assessee should not own
more than 1 residential house

m Share in a joint property is ‘owned wholly or
partly’ whereas in section 54F the word is
‘owned’

m For denial of exemption u/s 54F the
assessee should own a complete residential
house and does not include shared interest
in a residential house
ITO vs Rasik Lal N Satra (2006) 98 ITD 335 (Mum)

Acquisition of share In
property

m Assessee purchases 15% share in the
residential house property in which he
was already staying

m Exemption u/s 54 cannot be denied
CIT vs Chandan ben Magan Lal (2000) 245 ITR 182
(Guj)
CIT vs TN Arvinda Reddy (1979) 120 ITR 46 (SC)




Whether residence
necessary

m Basement of a residential house purchased
for claiming exemption u/s 54F of the Act.

m It is not necessary that a person should
reside in the house to call it a residential
house. If it is capable of being used for the
purpose of residence than the requirement
of the section is satisfied.

Amit Gupta v. DCIT (2006) 6 SOT 403 (Delhi)

Mahavir Prasad Gupta (2006) 5 SOT 353 (Del)

Purchase of residential
house outside India

m Whether assessee entitled to exemption u/s
54/ 54F

m Held: No, Income Tax Act, 1961 applies only
to India
Leena J Shah v. ACIT (2006) 6 SOT 721 (Ahd)

m Held: Yes, section 54 does not impose any

bar on acquisition outside India
Prema P Shah v. ITO 100 ITD 60 (ITAT) (Mum.)




Construction whether
before or after the date of
transfer

m Whether construction of house property can be
completed before the date of transfer of the
original asset

= Held, No
Smt Shantaben P.Gandhi (1981) 129 ITR 218 (Guj)

CIT v. JR Subramanya Bhat (1987) 165 ITR 571

m Whether it can be started before the date of

transfer

m Held, Yes
CIT v. HK Kapoor (1998) 150 CTR 128 (All)

Payment for SFS/ CGHS
flat

m Whether to be taken as construction
or purchase of residential house

m To qualify for construction
m Circular No. 471 dt 19-10-1986
m Circular No. 672 dt 16-12-1993




Purchase/ construction

m Property being developed by the builder under
collaboration agreement

m Assessee to get some portion of the dwelling unit
m Whether time limit of 2 yrs or 3 yrs would apply ?

m The case would fall under purchase of property by
way of construction
ITO v. Abbas Ali Shiraz (2006) 5 SOT 422 (Bang.)

m Construction may be by a third party
CIT v. Uma Budhia (2004) 141 Taxman 39 (Kol.)

= Payment to a builder for purchase of flat not an
agreement of construction but sale by the builder
PK Datta v. ITO 100 TTJ 133 (ITAT Pune)

Construction with in 3
years

m Assessee has made payments out of the
capital gains with in the stipulated time

m Builder failed to hand over the property with
in the prescribed time
m Exemption u/s 54/ 54F cannot be denied

CIT vs RC Sood (2000) 108 Taxman 227 (Del)
CIT vs Ms Hille JB Wadlia (1995) 216 ITR




Incomplete house

m Capital gains invested in construction of
residential house with in the stipulated time

m More funds required to complete the
construction in a particular manner

m Assessee entitled to exemption as the
utilization of the capital gains is complete

CIT v. Sardarmal Kothari 302 ITR 286
Afay Goyal v. ITO (ITA No 493 of 2004 dt 9-5-2005)

Transformation of an
asset

m Assessee books a flat / becomes member of a
CGHS in 2001

m Possession of the flat is given to the assessee in
2004
= Flat sold in 2005

m Capital gain; whether long term or short term

Flat is only an incidental right flowing from the shareholding in
the CGHS

CIT vs Jindas Parchand Gandhi (2005) 279 ITR 552 (Guj)
= Flat booked with the builder
ACIT v. Sharad Thadani 104 TTJ 567 (ITAT Lko)




Link capital gain &
Investment

m Capital asset sold resulting in long term capital
gains and sale proceeds utilized for business.

m New residential house property purchased after
getting the same financed from bank

m Other stipulations for exemption complied
m Whether assessee entitled to deduction u/s 54
m Exemption u/s 54F not admissible
Milan Sharad Ruparel v. ACIT 121 TTJ 770 (Mum)
m Ajit Vaswani v. (2001) CIT 117 Taxman 123 (Delhi)
(Mag.)

Death of the assessee

m Legal heirs entitled to exemption if
conditions satisfied
CV Ramanathan (1980) 155 ITR 191 (Madras)
Mir Ghulam Ali Khan (1987)165 ITR 228 (AP)

m Deposit in Capital Gains Scheme A/C
inherited by the legal heirs

m No obligation to utilize the same for
purchase or construction of the residential
house because the same is not income but
estate devolving upon the legal heirs.

Circular No. 743, dt 13-7-1989




Benefit u/s 54/ 54F

m Benefit only for new construction or for
remodeling & renovation also covered

m Benefit not restricted to new construction
alone
CIT v. ar Mathavan pillai (1996) 219 ITR 696 (Ker)
CIT v. Narsimhan PV (1990) 181 ITR 101(Mad)

m Mere extension of old existing house would
not mean construction. The construction
must be real one and not a symbolic
construction.

CIT v. Pradeep Kumar (2006) 153 Taxman 138
(Madras)

Indexation

m Father purchased house property for Rs1.16 lac in
the year 1983.

m Father died in the year 2004 and son Mr. X inherits
the property.

m Mr. X sells the property in Nov,05 for Rs5.00 lacs.

m Cost Inflation Index:

— 1983-84: 116
— 2004-05: 480
— 2005-06: 497

m Taxability under the head capital gains:
— Short term/ long term
— Cost of acquisition
— indexation




Capital asset acquired u/s 49

m Explanation (iii) to Section 48:

Indexed cost of acquisition means an amount
which bears to the cost of acquisition the same
proportion as Cost Inflation Index for the year in
which the asset is transferred bears to the Cost
Inflation Index for the first year in which the asset
was held by the assessee or for the year begining
on the 1-4-81 which ever is later.

m Date from which indexation to be done ?

m From the date of acquisition of the previous owner;
Pushpa Sofat 81 ITD 1 (ITAT-Chd)

m From the date of inheritence; Kishore Kanungo 102
ITD 437 (ITAT-Mum)

Indexation

m Capital asset acquired during the FY 1993-94

m Payment for the aforesaid asset made in
instalments from 1993-94 to 1996-97

m Indexation ?

= Indexation on the value of the asset from the date
of acquisition of the asset and not from the date of
actual payments made by the assessee
Charanbir Singh Jolly v. ITO (2006) 5 SOT 89 (Mum.)
Lata G. Rohra v. DCIT 21 SOT 541 (Mum)




Capital Gains Tax Scheme

Section 54(2)/ 54F(4)

- Amount to be utilised before the date of furnishing of

return u/s 139
- Unutilized amount of capital gains to be
- Deposited in an account under
- Capital Gains Scheme
- Before the date of furnishing ITR u/s 139(1)

- Proof of such deposit to be furnished alongwith the

ITR.
- Withdrawal for purchase/construction of new house.

- Unutilized amount chargeable to tax as the income of
the previous year in which the period of three years

expires.

Capital Gains Scheme

m Funds given as advance instead of
depositing in the Capital Gains Scheme

m Later received back

m Property purchased during the stipulated
time

m Whether benefit u/s 54 or 54F will be
available to the assessee

m “Deminimus non curat lex”

Rupali R Desai v. ACIT (2005) 273 ITR 109 (ITAT-
MUM)

Mukesh G. Desai (HUF) v. ITO 120 TTJ 792(mum)




Capital Gains Scheme

m Money not deposited before the due date of

filing ITR u/s 139(1)
Exemption u/s 54F not available
Taranbir Singh Sahni v DCIT(2006)5 SOT 417
(Delhi)
m Exemption available in case utilised before
filing of ITR even u/s 139(4)
CIT v. Rajesh Kumar Jalan 286 ITR 274 (Gauhati)
Nipun Mehrortra 110 ITD 520 (ITAT- Banglore)

Agricultural Land

m What is agricultural land?

— Whether agricultural or not is essentially
one of fact & circumstances of each case;
Sarifabib Mohamed Ibrahim v. CIT (1993)
204 ITR 631 (SC)

— Determining factors; CIT v. Siddharth J.
Desai (1983) 139 ITR 628 (Guj)




Agricultural land

m Rural agricultural land not a capital
asset u/s 2(14)

m Compulsory acquisition not liable to tax
u/s 10(37)

m Exemption of capital gains from sale of
land in case other agricultural land
purchased with in 2 yrs u/s 54B

Agricultural Land

m Capital asset (Section 2 (14))
— Municipality having population of 10k or
more
— Within the notified area (not being more
than 8 KM from local limits)
m Notification No. SO 10(E) dt 6/1/1994
as amended by Notification No. SO
1302 dt 28/12/1999




Implications

m Agricultural land held as stock in trade
m How the distance to be measured?

m Whether nearest municipality or as per
revenue records?

Agricultural land

Section 10(37)
m Agricultural land belongs to Indvl/ HUF

m Land used for agriculture for the past 2 yrs by the
assessee or his parents

= Compulsory acquisition under any law or

m The consideration for transfer is determined/
approved by C.Govt./ RBI

m Consideration / compensation is received on or
after 1/4/2004

m Asset may be short term or long term capital asset




Exemption of capital gains on land used

for Aaricultural purposes

Section 54B

1.

Land used for agricultural purposes for the last 2
years by assessee or his parents.

Land purchased for agricultural purposes with in a
period of 2 years from transfer.

Capital gains to the extent utilized for the new
asset exempt.

New asset not to be transferred for a period of 3
years

In case transferred cost of acquisition to be after
adjusting capital gains exemption availed

Unutilized amount to be deposited in the capital
gains scheme a/c

Issues

Section 54B

Exemption only to individual
The asset may be short term or long term
Land purchased may be in urban area
Vendee may have purchased the land for any other
purpose
CIT v. Savita Rani (2004) 270 ITR40 (P&H)

Compulsory acquisition of agricultural land; Period
of 2 yrs from the date of receipt of compensation or
enhanced compensation as the case may be

CIT v. Janardhan Dass (2008) 170 Taxman 113 ( All)




Agricultural Land

m Capital asset:
— Section 2(14)
— Section 10(37)
— Section 54B
m |n case the same is held as stock in
trade?

Conversion of capital asset into
stock in trade

Section 45(2)

Fair Market Value of the asset
on the date of conversion

to be deemed to be

full value of consideration.

Capital Gains deemed to be income of the
year in which such stock in trade is sold.




Conversion of stock in trade
INto a capital asset

m How capital gains to be ascertained ?

m How the period for which asset is held
to be calculated ?

m Date on which asset was acquired will
be the date of purchase of the asset

m Kalyani Exports & Investments Pvt Ltd
v. CIT (2001) 78 ITD 95 (Pune)

Family arrangements

m Whether transfer of property in family
settlement is chargeable to capital gains
tax?

m Family arrangements made voluntarily to
resolve the disputes among members of a
family did not amount to transfer.

m No capital gain arises from the transaction
m CIT vs AL Ramanathan 245 ITR 494 (Madras)




Family settlement

Bona fide settlements to resolve family disputes and rival claims.

Fair & equitable distribution of properties

Voluntary and not induced by fraud, coercion or undue influence

Arrangement may even be oral

A document containing the terms & recital of the family arrangement

requires registration

m Registration not mandatory for Memorandum prepared after the
arrangement has already been done for the purpose of record or
court

m  Settlement without registration may not be accepted as evidence but
the same can be admissible as a corroborative evidence of the
transaction.

m Disputes:

— Should be bonafide

— May be present or possible

— May not involve legal rights

Kale v. DDC AIR 1976 SC 807

Family Arrangements

m Cost of acquisition in the hands of the
member receiving the asset after the
settlement

m Cost to the previous owner and not
the amount mentioned in the family
settlement deed

CIT v. Shanti Chandran (2003) 127
Taxman 475 (Mad)




Mode of Computation

of Capital Gains

Section 48

Full value of the consideration received
or accruing as a result of transfer of
capital asset less.

() expenditure incurred wholly &
exclusively in connection with
such transfer.

(i) the cost of acquisition of the
asset & the cost of
improvement there to.

Interest on borrowings

m Revenue expenditure
m Allowable u/s 57 or u/s 24 of the Act

m Balance interest can be taken as allowable
deduction for calculation of capital gains

m CIT v. Mithlesh Kumari (1973) 92 ITR 9 (Del)
Add/ CIT v. K.S.Gupta (1979) 119 ITR 372
CIT v. Mithreyi Rai (1989) 152 ITR 247 (Ker)
Vasanyi Sons & co Pvt Ltd (1975) 99 ITR 148 (Del)




Forfeiture of earnest
money

m Capital asset acquired in FY 1995-96 for
Rs.10 Lacs

m Advance of Rs.3 lacs received during FY
2005-06 against sale of the said property for
Rs.25 lacs

m Buyer could not make the payment of
balance amount and the earnest money is
forfeited.

m Treatment ?

Advance money received

Section 51

Advance money received & retained

To be deducted from the cost or FMV in
computing cost of acquisition




Issue

m Whether advance money received &
retained is to be deducted from cost of
acquisition or indexed cost of acquisition

m Section 48 amended wef 1-4-1993
consequential amendment to section 51 not
done

m Advance received more than cost of
acquisition

Treatment of advance

m Cost of acquisition : Rs.5 lacs
m Advance forfeited : Rs.25 lacs
m Treatment ?

m Excess over cost of acquisition is a capital
receipt

Travancore Rubber & Tea Co. Ltd. 243 ITR 158
(S0

m Subsequent sale whether cost of acquisition
to be NIL or negative figure?

Held: NIL Smt Sunita N. Shah (2005) 94 ITD 492
(Mum)




Treatment in the hands of payer

Whether
business
I
yes } L No }

Business Capital loss
expenditure P

Whether allowable }

76 ITR 471 (SC)
156 ITR 509 (SC)

Short term capital gains

m The assessee sells a plot of land for Rs 1.4 Cr which
was acquired for Rs 1.0 Cr resulting in short term
capital gains from sale of property Rs 40 lacs.

m 1 lac shares of Rs 10 each subscribed in a pvt Itd
company at a premium of Rs 50 each

m The said pvt Itd company issues bonus shares 1:5

m Original 1 lac shares are now sold for Rs 10 each
resulting in short term capital loss of Rs 50 lacs

m Whether gain of Rs 40 lacs above be offset against
loss of Rs 50 lacs

m Ensure to be out of section 94(8)
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DIRECT TAX CODE,2009

SALIENT FEATURES
Simplification
Consolidation
All exemptions/ deductions withdrawn except most necessary.
Grand fathering old commitments of tax holiday / EEE
Tax base-historical cost.
More than 70 Supreme Court decisions reversed.
Increase in discretionary powers of tax authorities.
Further deviation from the concept of real income.
Punitive in nature-not appreciating hard business realties.




DIRECT TAX CODE,2009

LIBERALISATION OF TAX RATES

> Corporate tax from 30% to 25%

> Personal tax:-
> Income upto 10 lakhs-10%
> Income upto 25 lakhs-20%
> More than 25 lakhs-30%

DIRECT TAX CODE,2009

MINIMUM ALTERNATE TAX ON CORPORATES

» Basis of levy shifted from book profit to gross assets.
> Minimum tax 2% of value of gross assets.

» Gross assets to include al fixed assets, investments & current
assets without reducing long term & current liabilities.

» Companies where projects are under installation, no business
started, loss making companies and tax exempt companies also
covered.

> No credit of MAT to be carried forward.




DIRECT TAX CODE,2009

GENERAL ANTI AVOIDENCE RULES(GAAR)

Any business arrangement may be declared impermissible by CIT if in his
opinion it has been entered to take tax benefit.

CIT may disregard, combine or recharacterise any part or whole of the
arrangement.

Arrangement for tax benefitsinclude:-
> Lack of commercia substance.
> Misuse of beneficia provisions.
> Lack of bonafide business intent.
> Does not seem to be at arms length.

Onus to prove that the arrangement is not for tax benefit lies with the
assessee.

May even override treaty provision for “corrective action”.

DIRECT TAX CODE,2009

INCOME FROM EMPLOYMENT

All benefits from employer taxable.

No deduction / exemption for employer’s
contribution to P.F., LTC, Medical reimbursement,
HRA, Gratuity, leave encashment, pension etc.

Private and Government employees at par.

For retirement benefits tax exemption-retirement
benefit deposit scheme introduced.




DIRECT TAX CODE,2009

EET SCHEME

> Instead of 80C (EEE) deduction, EET tax exempt
schemes introduced.

> Limit increased from 1 lakhs to 3 lakhs.

> EET may cover long term investment
schemes/pension plans.

> Deduction for tuition fee for two children to remain.
> LIP having > 20 years term not taxable on maturity.

> Grand fathering of accumulated balance on present
schemes.

DIRECT TAX CODE,2009

GENERAL DEDUCTIONS

> Only few deductions retained such as:-
> Medical expense/policy premium.
> Interest on loan for higher education.
> Rebate for handicap persons.
> 80G : Deduction for donation to NPO.
> Deduction on royalty income of authors.




DIRECT TAX CODE,2009

INCOME FROM HOUSE PROPERTY

Rental value for one house is exempt.

For more than one house-actual rent received or presumptive
rent to be taxable.

Presumptive rent-6% of ratable value/ cost of property.

Interest deduction upto Rs.1.5 lakhs in case of SOP
withdrawn.

House properties let out in the nature of business also taxable
under this head.

Deductions permitted-local taxes levied, 20% of flat deduction
and interest on borrowed capital.

Deductions not permitted-vacancy allowance, ground rent, etc.

DIRECT TAX CODE,2009

CAPITAL GAINS

No distinction of short-term / long term capital gains.
Capital gainstaxable at normal rate as part of total income
Indexation from next year-indexing base shifted from
01.4.1981 to 01.04.2000.
Capital gainsonly in case of investment assets-gains from
business assets as business income.
Permissible Deductions:-

» For oneresidential house.

> Deposit in capital gain scheme on EET basis.

> Investment to be made of net consideration not of capital gains.
Adverse impact on stock market.




DIRECT TAX CODE,2009

BUSNESSINCOME

- Concept of business assets/ investment assets.

>~ Gain in case of non-depreciable business asset also as business
income.

Loan taken / repaid in cash exceeding Rs.20,000/- to be treated
asincome.

40(a)(i)-1nstead of last month last quarter, deduction on
payment basisif paid upto two years.

> 43B-Deduction allowed on payment basis.
» Cash system of accounting further increased.
> Reference to Vauation Officer for assets/ investment /

expenditure.

DIRECT TAX CODE,2009

RES DUARY INCOMES

Loan / deposit in cash more than Rs.20,000/- taken /
paid for other than business purpose taxable.

All gifts/ receipts taxable-basic exemption of
Rs.50,000/- also withdrawn.

Refundable security received aso to be treated as
income.,

Any amount received as advance to be treated as
income.




DIRECT TAX CODE,2009

PRESUMPTIVE TAX SCHEME

> For all business income-8% of turnover / gross
receipts.

> Limit increased from Rs.40 lakhsto Rs.1
crore.

> No scheme for professional income.

DIRECT TAX CODE,2009
MAINTENANCE OF BOOKS OF ACCOUNTS

> Day to day stock inventory records.

> Name & address of the persons having purchase/
sales/ receipts more than Rs.50.

> Maintenance of Books of accounts by professionals-
no threshold limit.

> No definition of profession-only certain professions
specified in section.
> Method of accounting-145A provisions still retained.




DIRECT TAX CODE,2009

NON PROFIT ORGANISATION

> Established for permitted welfare activity.
> Cash system of accounting.

> Surplus after meeting capital expenditure taxable @
15%.

> Corpus receipts exempt.
> No depreciation deductible.
> In case ceased to be NPO, tax @ 30% of net worth.

DIRECT TAX CODE,2009

PARTNERSHIP FIRMS
> No restriction on remuneration / interest.

> Impact on professional firmsof TDS
Deducted.




DIRECT TAX CODE,2009

DS
> No provision of lower rate of TDS Certificate.

> TDS on professional services payment 10%-
too high.

DIRECT TAX CODE,2009

FILING OF RETURN OF INCOME

Return of Income to give details relating to:-
> Incomes exempt
> Assets of prescribed nature.
» Bank accounts and credit cards held.
> Certain expenses exceeding Rs......

Date of filing return 30t June and 31t August.
Date for scrutiny selection 312 July.
Date for reference to TPO 312 May.
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DIRECT TAX CODE,2009

ASSESSMENTS

> Reference to Valuation Officer for any asset /
Investment / expenditure.

> Report binding on A.O.

> D.R.P. system in case of addition exceeding
Rs.25 lakhs.

> Service of notice-deemed to serve after lapse
of 5 days.

DIRECT TAX CODE,2009

REASSESSMENT

> Reasons to be given along with notice by A.O.

> Reopening of tax base under assessed-not
based upon new information-no finality to
proceedings.

> Approval of commissioner / chief
commissioner.
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DIRECT TAX CODE,2009

ADVERSE IMPACT UPON FOREIGN INVESTMENT

High rate of withholding tax on gross basis.
Withholding tax on all payments.

No provision for lower rate of TDS certificate.

To supersede DTT if the same is later—total uncertainty.

Definition of resident-partial control covered-whole global
income taxablein India

Provision of GAAR-total uncertainty.
DDT applicable for overseas companies.

DIRECT TAX CODE,2009

WEALTH TAX

Applicableto Individual, HUF, Private Discretionary
Trust.

Basic exemption Rs.50 crores.

All assets covered instead of specified assets only.
Tax @ 0.25%.

One house exempt.




DIRECT TAX CODE,2009

CARRY FORWARD OF LOSSES

Indefinite period.
Loss of closed business also allowed.

Intra head set off permitted subject to ring fencing of
loss under capital gains and for speculative business.

Successor eligibleto claim.

All losses (with unabsorbed depreciation) including
earlier year losses to lapse if return not filed by due
date for any particular year.

DIRECT TAX CODE,2009

PENALTIES

Consolidation of penalty provisions.
Deeming fiction for wilful lower tax base.
Concept of revival of penalty order.

Penalty of Rs.5,000/- for late filing of return after due
date.

I ssue of notice of penalty till any proceedings
pending.




DIRECT TAX CODE,2009

RECTIFICATION

> Application of rectification if not adjudicated
for six months deem to be rejected-file appeal .

> For filing rectification application time
reduced from four yearsto two years.

> Revision-no appeal to ITAT against revision
order.

DIRECT TAX CODE,2009

INCOME TAX SEARCH

> No restraint on stock.
> Stock of bullion jewellery may be saized.

> Release of jewellery / other assets against cash
deposit-no CIT / DI approval required.

> Mandatory assessment-in case of search 6+1
years extended to 7+1 years.
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IFRS for SMEs
Applicability and Issues

Relevance of IFRS for SMEs QRS/

# Why for private companies/ SMEs?
» the private company is owned by a foreign parent
» the private company has a foreign investor

= the private company is a supplier to foreign
companies

» the private company has a foreign venture partner




IFRS for SMEs @

No
Economic Criterion

General Purpose
financial statements

IFRS for SMEs No public
accountability

Countries
to define

Simplified;
Self contained Set

What is public accountability? QRS/

#» if it files or is in the process of filing its financial
statements with a securities commission or other
regulatory organisation for the purpose of issuing any
class of instrument in a public market or

# if it holds assets in a fiduciary capacity for a broad
group of outsiders

» Banks

* insurance companies

» Securities brokers and dealers
» pension funds




Is it a real benefit to SMESs? @

# Significantly less guidance than full IFRSs

# Simplified recognition and measurement
requirements

#* Irrelevant topics for SMEs are excluded

# More complex options are excluded

# Mainly historical cost convention

Is it a real benefit to SMESs? QRS/

# Effective date to be decided by each
jurisdiction

# A change in main IFRS will not automatically
impact IFRS for SMEs

* Implementation review once in two years




Identical provisions @

# Asset Recognition criteria (IAS 16 and IAS 38)

# Liability Recognition criteria (IAS 37, including
concept of constructive obligation)

# Current and non-current classifications
# Cash Flow Statement

#* Retrospective application for change in
accounting policy and correction of accounting
errors

Exclusions QRS/

# Earnings Per Share (IAS 33)

#* Interim Financial Reporting (IAS 34)
#* Insurance Contracts (IFRS 4)

# Assets Held For Sale (IFRS 5)

# Segment Reporting (IFRS 8)




Components of FS @

#* Statement in changes in equity not required
separately If the only changes to the equity during
the period are

» a result of profit or loss,
= payment of dividends,
» correction of prior-period errors or

» changes in accounting policy

Components of FS QRS/

# A combined statement of income and retained
earnings can be presented

# Disclosure of explicit and unreserved compliance
with IFRS for SMEs

# |[ncome Statements - Presentation on functional
basis

= Exemption from disclosure by nature of
expenses




Consolidated Financial Statements @

* Exemption from consolidation
» Reporting entity itself is a subsidiary
» Ultimate, or intermediate parent presents CFS
= Temporary holding - as in AS 21

#* Voting power is the basis for determining (as in
IGAAP)

= Control
» Significant influence

Consolidated Financial Statements QRS/

# Uniform accounting policies to be adopted

# Uniform dates, unless if not practicable

= The time gap of 3 months available under full
IFRS is removed




Combined Financial Statement @

# Individual share holder holding control in many
companies

#» If he want to prepare combined statement of all his
interests

# Not mandatory under IFRS for SMEs

# Not applicable under Full IFRS

Property, Plant and Equipment QRS/

# No change (Component Cost approach also
apply)

# Good news (?) - No revaluation model permitted

# Bad news - All borrowing costs are to be
expensed with (no concept of qualifying assets)




Intangible Assets @

#* All intangible assets are considered to have finite
useful life

# Useful life maximum 10 years (as in AS 26)

# Both Research as well as Development
Expenditure are to be expensed with

# No revaluation model permitted

Investment Property QRS/

# No change

# If fair value can not be measured (without undue
cost or effort) account it for as PPE

# Classification option available for property by
property basis as against everything should be
same in full IFRS




Financial Instruments @

# Only two categories as against four under full
IFRS

» Basic Financial Instruments and simple
payables and receivable

# Other financial Instruments

Financial Instruments QRS/

# Measurement
#» Basic Financial Instruments — Amortised Cost

» Other financial instruments - Fair Value
through profit or loss




Investments in Associates and JVs @

#* An entity use one of the following:

» The cost model (cost less any accumulated
impairment losses)

» The equity method (as in AS 23)
» The fair value through profit or loss model

#* Proportionate consolidation method not permitted for
JVs

Business Combinations QRS/

# Purchase price allocation model is used

# Transaction costs are included in the acquisition
costs

# Contingent considerations are included as part of
the acquisition cost if it is probable that the
amount will be paid and its fair value can be
measured reliably

#* |In case of negative goodwill, again re-assess the
fair values considered and then take to income
statement




Business Combinations @

#* Goodwill

» Back to AS 14 — amortisation over the useful
life, if reliably measured or 10 years

» Impairment testing

Revenue Recognition QRS/

# Construction contract also included under
revenue and not treated in a separate section

# Extended warranty not covered

# Same treatment as in Full IFRS for
» Unbundling of Multiple element arrangements

= Discounting of revenue where inflow is
deferred




Employee Benefits @s/

# Not necessary to adopt PUC method if cost
exceeds benefit

» Other simplified methods may be used

# Actuarial gains
= no deferral or corridor approach

= recognised in full either in profit or loss or other
comprehensive income

#* Past Service costs to be recognised immediately

Agriculture Qfs/

# Biological assets - Cost less accumulated
depreciation and impairment if fair value is not
reliably determinable without undue cost or effort

Transitional Provisions @S/

#* Transitional provisions apply to all FTA of IFRS
for SMEs (including those used full IFRS
previously and now eligible for IFRS for SMESs)

# Optional exemptions as in IFRS 1 except
= Borrowing Costs
#» | eases

#* Mandatory exceptions as in IFRS 1 except
» Assets classified as Held for Sale






